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Ahmedabad
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Arising out of Order-in-Original No 01/Ref/ST/DC/2016-17, 02/Ref/ST/DC/2016-17
03/Ref/ST/DC/2016-17 dated 05.04.2016 Issued by:
Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.

s1J4"1c1<6af / ,Raft mra gi Tr Name & Address of The Appellants/Respondents

Mis. Aqual,ine Properties Private Limited

s 37fl 3m?gr rigza ft clfFcm Ufra ,Tf@earl at sr4la ffRrvara aar e
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way:-

#tr grin5,ayea vi ?araz or9l#tr nznf@raw at 3r8
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

~~.1994 ct)' tITTT 86 cfi 3Rfl"@~ cpl" f.i9 cfi i:rrff c#I' \ifT "flclm[:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa @Ra 9ls ft zyca, sara zyca vi hara r41#ta aurf@raw 3\.2o, ea zRqa

¢l-lll'3°-s, lfclTOTi ~. 3li5l-!Glis!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3rfl#ta -nraf@raw at ff; 3f@fzm, 1994 ct)' tITTT 86 (1) cfi 3iaifa 3r8a
~ Alllilc!C'I'\ 1994 cfi mi=r 9(1)cfi 3Rfl"@ feifRa utf q.€)- s ar ufit ct)' \ifT
af vi Ur# rt fGra arr#r # f@4sg se#la at nu{ ?ua 4Rad ht urRt Reg
(6ai a ya qaf Ra @tf) sh erf#ermu@rav al ~l!ll!cfld ~Qffi t cffiT cfi -;:rrfi:@
{-11 tlGi Pl¢ ar-5f ~ cfi rll I lJC-11d cfi {-I \51 ll cf', x~{~Ix cfi -;wr a aif4a ?a grrz "{{iCf "B "G1"if ~ c#I'
~. Glj1'rf ct)' l=fTlT 3ITT WITTIT Tr u4fat q; 5 al zn3 a t aei Tg 1 ooo /- Qffi:r 'lTGRf
"i5l<TI I "G1"if ~ ct)' l=fPT, 6llNf ct)' l=fTlT 3ITT WITTIT Tu ifT 5 al Zn 50 ala la -gi- ill ~
5000 /- . _qm, ~ 6Pfr 1 "G1"if ~ c#I' l=fPT, Glj1'rf ct)' l=fTlT 3ITT WITTIT ·Tzn if+ 6; 50 Gr z
Uaa Gnat ? azi Ty 1000o /- -cffffi ~. "i5l<TI I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/- where the amount of service tax & interest \
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in · .
the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(iii) fmfr"lf~.1994 CJ5) tTRT 86 CJ5) \:fq-tfRT (2-q-) cf, 3@T@~~ ~lll-Jlcle1\ 1994 cf, f.n:r=r 9 (2-q-) cf,
aiafa Reffa mTf ~.tl.7 if CJ5) ul ift gi Gr rr 3mgr, tu sn re/ ~- ci,-.,fm ~ ~
(3r4tea) arr at ,feat (sri mfr #R ztf) 3it 3ga/err nga 3rerar u 3mga, €tr snra ye,
3r41 uraf@eras qt 3rdaa av a fer ?a g «ft i 3tu snr zrca ate I ~- cfRfl11 '3""~ ~ &RT
aRa an#r #l 4fa hr4t elf

(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.

2. uenvisitf@era nruraa zyea sf@fa, 175 <!ft "ffi'IT TR~-1 cf, 3ifa ReufRa fg rr [c rrer ti
~~cf,~ <!ft~ TR x'i 6.50/- "Cff! <pf .--[jllJlcill ~ Rc!)c WIT~~I

2. One copy of application or 0.1.Q. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of the Court Fee
Act, 1975, as amended.

3. fir zc, Unra gcn qi hara or@#tu zmrn@raw (arffaf@)1rat. 1982 aff gi ru iif@er mrcai
c!)I flfA-l~ci ffi crrc;r Rlll=ff CJ5) 31N '!fr urR~ fcnm \Jllm -g 1

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. Q
4. mm. ~JQ,qi" , #tar 3era areas vi vars 3r4hr qf@aw (ran # t;jfcr w:frmami i acer 3en grea

3 3 3

37f@fGqa, &&g# arr 3sn # 3iaai fa#hzr(Fin-2) 3f@fa 2RV?a&g #tvi 9 fcia: .ec.a& st Rt
fa#hr 3f@fer1a, r&&gRtats h3iaa tarsat 3ft -m-r cfi)"~t c,qRT f.:m'iRr cfi)"~ 'CfcT-uiw~ q,{aTT 31Tatcmri,

• C\. ... C\.

~r# fci;-:~mu c):; 3iaafa sat #r5sat arhf@a zr uf@ra#tswr 3rf@ra # ITT
ace4trsrn leasvi aara#3hmcr .. ;J:jTJf fcj;-irav area" #fR snR&

(il mu 11 El)- c):; 3@o@"~~ ·

(ii) rlz srt Rt ft a{ aa uiw
l:

(iii)

_, 3lm~r#~ fcj;-~ lTm cfi 11!cftTToi~(~. 2)~- 2014 cfi 3Far? ua fa#l 3rflhzruf@rata 'f[a,lff
"

~~~'Qcf 3ftfi1>1"cfilm-J:,'alffe~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

-o

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(i)
(ii)
(iii)

Under Central Excise and Service Tax, "Duty demanded" shall include:
'1

%
:1
,1'

'!+ i

%7

➔Prkided further that the provisions of this Section shall not apply to the stay application and appeals
pe6d,;h;g before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. .

t#

(4) ( i) .~~r c):; t;jfcr 3r4l qf@rawr amar sz srea 3rrar rea m c\05 RI cl I leia ITT ill mar fci;-ir "JJ1r ~Wc!> c):; I o 01.,
I. ,I I ~ ~ ~

a_prarar ITT"sit sziha c("O'"s RI c11 Ria ITT (161" GUs c):; 10% a_prarar tR clrr -;;inrcf;cft ~ I ·
(4)(i) !f,ln view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty! demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.','
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ORDER-IN-APPEAL

V2(MRS)26/STC-I I l/2016-17
V2(MRS)27/STC-lll/2016-17
V2(MRS)28/STC-II l/2016-17

0

Mis. Aqualine Properties Private Limited, Near Mahavirpuram, Old Koba

Rayasan Road, Village Koba, Gandhinagar- 382 009[for short - 'appellant] has filed three

appeals, the details of which are as follows:

Sr. OIO No. and date Amt of refund Period involved Date on which
No. refund filed
1 1 /Ref/ST/DC/16-17 dated Rs. 5,88,781/ 1/2014 to 3/2014 21.1.2016

5.4.2016
2 2/Ref/ST/DC/16-17 dated Rs. 2,20.058/ 4/2014 to 6/2014 21.1.2016

5.4.2016
3 3/Ref/ST/DC/16-17 dated Rs. 4,70,721/ 10/2013 to 12/2013 21.1.2016

5.4.2016

The aforementioned refund claims filed by the appellant under notification No.

12/2013-ST dated 1.7.2013, were rejected by the Deputy Commissioner, Service Tax

Division, Gandhinagar, on the grounds of limitation. As the issue involved in all these

three appeals are same, they are being taken up together.

2. Feeling aggrieved, the appellant has filed this appeal against the rejection of

refund, on the grounds that:
(a) in order to encourage the scheme of export and also to achieve the objectives laid
down under section 26 of the SEZ Act, 2005, the Deputy Commissioner has been
provided with powers to condone the delay in filing the refund claim;
(b) that they wish to rely on the following case laws viz Madhav Steel [2010-TIOL
575-HC], Mangalore Chemcials 2002-TIOL-234-SC], Formika India [2002-TIOL-599
SC], Modern Process Printers [2006 (204) ELT 632] and Convergs (India) Private
Limited 200916) STR 198];
(c) that they had satisfied all the conditions of the notification except filing of claim
within time;
(d) that the delay was because of genuine reason that their employee had resigned and
had not informed of any pending work .

0 3. Personal hearing in the matter was held on 15.3.2017, wherein Mr. Amogh

Patankar, Mrs.' Preeti Yadav and Mr Bhavin Panchasara, appeared on behalf of the

appellant. Shri Patankar, reiterated the grounds of appeal and submitted that their earlier

and subsequent claims were within time. He also drew my attention to para 3(iii)(e) of the

notification ibid, which empowers a JAC/DC to allow extension in filing refund claim.

4. I have gone through the facts of the case, the appellant's grounds of appeal. and

the oral submissions made during the course of personal hearing. The issue involved is

rejection of refund claim filed by the appellant in respect of service tax and education cess

paid on specified services received and used for authorized operation in the SEZ during the

periods mentioned in the table supra. The primary question to be decided in the present

appeal is, whether the refunds filed by the appellant are hit by limitation or otherwise.



4 V2(MRS)26/STC-ll l/2016-17
V2(MRS)27/STC-III/2016-17
V2(MRS)28/STC-lll/2016-17

5. I find that the only issue on which the refunds stand rejected is that the

refund were filed beyond the stipulated time as prescribed under para 3(iii)(e) of

notification No. 12/2013-ST dated 1.7.2013. The relevant extracts are reproduced below for

ease of reference:

(Ill) The refund of service tax on {i) the specified services that are not exclusively usedfor
authorised operation, or (ii) the specified services on which ab initio exemption is admissible bu!
not claimed, shall be allowed subject to thefollowing procedure and conditions, namely :
(a) to (cl} .

(e) the claim for refund shall be f led within one year from the end of the month in which
actual payment of service tax was made by such Developer or SEZ Unit to the registered service
provider or such extended period as the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise, as the case may be, shall permit;

I find that notification No. 12/2013-ST dated 1.7.2013, exempts the services on which

service tax is leviable, received by a developer and used for authorized operation from the

whole of service tax, education cess, etc by way of refund. As per the conditions prescribed

in the said notification, the claim for refund shall be filed within one year from the end of

the month in which actual payment of service tax was made by such developer or SEZ unit

to the registered service provider or such extended period as the AC/ DC shall permit.

6. On going through the 010 mentioned at Sr. No. 1 of the table supra. I find that

the payments were made between January to March 2014, in respect of the OIO mentioned

at Sr. No. 2, the payments were made between April to June 2014 and in respect of the 010

mentioned at Sr. No.3, the payments were made between October to December 2013. So
-·

the last date for filing refunds was 30.1.2015, 29.4.2015 and 30. I 0.20 14, respectively.

However, since the refund claims were filed on 21.1.2016, the adjudicating authority

rejected the same on limitation oftime.

7. The main ground of the appellant is that the adjudicating authority did not

exercise his discretion granted under para 3(iii)e) of notification No. 12/2013-ST dated

1.7.2013. The appellant has quoted a number of case laws to substantiate his claim. I am

in agreement with the averment of the appellant that the adjudicating authority should have

used his discretion and extended the period for filing the refund claim on reasonable cause

being shown. I find that in their submission before me they have shown the reason for not

filing the refund claim in time. When the notification itself empowers the sanctioning.
authority to condone such a delay, the adjudicating authority should have exercised his

discretion since it was a procedural condition of technical nature which was violated and

not a substantive condition.

9. I further find that the refund claims have been rejected on limitation without

going into the merits ofhe claim. Since I have already held hat he rejection 9f9° l3]3j.,G)
on limitation 1s not legally tenable, the Impugned OIOs as listed mn para (d)supra,areset _di]t
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.•· 5 Y2(MRS)26/STC-II 1/2016-17
V2(MRS)27/STC-III/2016-17
V2(MRS)28/STC-I I li2016-17

aside and the appeals are allowed by way of remand with a direction to the adjudicating

authority to examine the refund claims on merit.

10. 34tar arra Rta 3r4tr mar fqrr 3uh ta fan rar &l
I 0. The appeal filed by the appellant stands disposed of in above terms.

=
(3mr gi4)

377z1# (3r4lea -I)
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Date : 2'l 03.2017
Attested

(Vin~
Superintendent (Appeal-I),
Central Excise,
Ahmedabad.

By RPAD.

To,
Ms. Aqualine Properties Private Limited,
Near Mahavirpuram,
Old Koba Rayasan Road,
Village Koba, Gandhinagar- 382 009
Copy to:

1. The ChiefCommissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central Excise, Ahmedabad-III.
3. The Deputy/Assistant Commissioner, Service Tax Division, Gandhinagar, Ahmedabad-111.
4. The Assistant Commissioner, System, Ahmedabad-III.
,5Guard File.

6. P.A.
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